APPEALING DESIGN
The evidence of planning appeals and the need to reject poor and mediocre housing design
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FOREWORD
For decades local planning authorities up and down the country have been reluctant to refuse
poorly designed residential and other developments on design grounds. Six perceptions have
underpinned this reluctance:
1. Design is too subjective – design has been seen by many as too subjective,
potentially opening up planning judgements to challenge.
2. Quantity not quality is prioritised – in the past government guidance has
prioritised other factors over design quality, most notably housing supply.
3. Housebuilders are too formidable – pragmatically some authorities have taken
the approach that it is better to negotiate and accept what you can get, rather
than refuse schemes, given that housebuilders will eventually wear them down
and get their own way.
4. Good design takes too long – some believe that negotiation on design takes too
much time, time which already stretched planning officers don’t have.
5. Design is an afterthought – practices of determining the principle of development
(in an outline application) prior to determining how schemes will be delivered in
design terms (in reserved matters) undermine design-based arguments from the
start.
6. Costs will be awarded – for all the reasons above, cash strapped local planning
authorities worry that refusing on design will open them up to costs being
awarded against them at appeal.
Drawing on recent planning appeals data, this report reveals that none of these perceptions
are any longer true (some never were).
The National Planning Policy Framework (NPPF) was revised on July 20th 2021, and since
then has unequivocally stated: “Development that is not well designed should be refused”
(para. 134). The message to all local planning authorities is therefore that they should have
the courage of their convictions and stand up against poor quality residential design wherever
it is found.
On the evidence presented in Appealing Design, it is time for all local planning authorities to
demand better. Poor and mediocre design is no longer good enough. The country desperately
needs more housing, but there is no reason why that should be designed to such routinely
low design standards. We are blessed, as a nation, with some excellent housebuilders who
consistently prioritise design quality. Unfortunately, as the appeals evidence confirms, we are
also faced by many that do not, or will only do so when confronted by planning authorities
that refuse to sanction substandard designs.
Quite simply local planning authorities should do as government policy asks and reject poor
and mediocre housing design. The appeals evidence now supports this position, recognising
this vital regulatory function of the English planning system
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1. FINDINGS AND RECOMMENDATIONS

Based on the analysis of appeals data and other evidence, the research concluded:

1. A Long-Standing Concern
T he approach of the Planning Inspectorate to
design has long been a concern amongst local
councillors and planning officers, with anecdotal
evidence suggesting that the Planning inspectorate
have been systematically placing design quality
aside when faced with local authorities that are
failing to meet their five year supply of housing
land.
In doing so Inspectors have simply been
implementing Government policy, but the
practice placed the achievement of good design
in a category where it was seen as a ‘nice to
have’ rather than an essential pre-requisite for
development.
 ecause of this, many local authorities have been
B
reluctant to reject planning applications on design
grounds, unless other factors could be utilised to
shore up their position.
 eepening their reluctance, the award of costs
D
against local authorities has been a particular
concern. However, there has never been any
evidence that costs are more likely to be awarded
for applications appealed on design grounds than
any other matter.
T he result has been that poor and mediocre design
has been getting through the planning system,
further raising local opposition against new
development. The policy of prioritising numbers
over quality was, in that sense, self-defeating; a
policy position that seems now to have shifted.
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Findings and Recommendations

2. The Odds For Design Improve (Significantly)
 hile, prior to July 2021, the picture on design
W
related appeals was not as one-sided as the fears
of councillors and planning officers might have
suggested, analysis of twelve appeal cases from
the first half of 2021 revealed that implementation
of the then policy on design (from the 2012 NPPF)
was, at best, mixed.
T he pre-July appeal decisions support the
anecdotal evidence that design quality was
sometimes prioritised in decisions made by
the Planning Inspectorate, while elsewhere it
was considered expendable. The result was a
lottery that, understandably, made local planning
authorities reluctant to reject developments on
design grounds.

E xtrapolating to account for the shorter period
covered by the research after the July 20th change
(five months as opposed to seven), the success
rate for local planning authorities at design related
appeals is three times better than before.
 ompared to historical trends, local authorities
C
were succeeding at design appeals in fewer cases
than the national average for all appeals of this
class of development. Now they are running
significantly ahead of the national average when
the focus is on design.

E xamining a representative sample of thirty-two
design related ‘major’ planning appeals from 2021,
it is apparent that a marked shift in the likelihood
of local authorities successfully defending designbased appeals has occurred.
T his shift is clearly apparent in the arguments
used by Inspectors who, on the face of it, seem to
have been liberated to consider design on equal
terms with other factors. In doing so they regularly
reference the changed policy position in the NPPF,
as well as guidance in both the National Design
Guide and National Model Design Code.
 omparing the decisions after July 20th 2021 to
C
those before, the odds in favour of local planning
authorities winning cases on design grounds have
shifted from just 5:7 (against) to 13:7 (in favour).
In other words, previously there were more losses
than wins (for local authorities), and now there are
close to two times more wins than losses.
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Findings and Recommendations

3. Quality, Not Just Quantity, But Still
Not Everywhere
 f particular significance is the fact that design
O
quality seems no longer to be set aside as a
sacrificial lamb for other factors, namely housing
numbers or viability concerns. 100% of the postJuly 20th design-related appeals examined during
the research were decided on their design merits.
In particular, the issue of quality seems finally to
be considered on equal terms to quantity, with
the spectre of the five year land supply no longer
automatically trumping design quality when
appellants can prove it is deficient.
The research demonstrated the vital importance
of the planning system’s regulatory function,
which – when working well – prevents untold
damage to the country’s cities, towns and villages.
This unsung and often invisible function (rejected
schemes do not get built) deserves greater
celebration.
L ess positively, it is no surprise and no coincidence
that of the thirty-two design related appeals
examined, twenty six were in London or the Southeast, with three in the Midlands and three in the
North (none in the South-west)
 hile the numbers of major housing
W
developments nationally are heavily weighted to
the South-east, this degree of skew in the appeals
data seems to reflect a particular reluctance to
challenge design outside of London and the Southeast. It reflects findings in A Housing Design Audit for
England that generally demonstrated poorer design
outcomes outside of these regions and wider
reports that planning in these regions has suffered
from particularly deep funding and associated
service cuts. The appeals data demonstrates
further regional disparities with implications for
national ‘levelling up’ ambitions.
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Findings and Recommendations

4. The Risk of Costs
 f the thirty-two appeals reviewed, eight were
O
accompanied by an application for costs. Of those,
one had not been resolved at the time of writing,
in five no costs were awarded, and in two, costs
were awarded on the basis of ‘unreasonable’
process.
In no cases were costs awarded because design
was considered an inappropriate concern or any
less important than other factors. Costs were only
awarded when:
• design arguments were being inappropriately
applied (e.g. at the wrong time, when it was
too late given earlier decisions),
• inappropriately justified (e.g. without a clear
contextual justification), or
• applied in the absence of a robust planning
judgement (e.g. balancing all relevant factors
that should inform planning decisions).
T he two cases on which costs were awarded were
decisions made against officers’ advice. Five other
schemes rejected against officer advice were not
subject to costs, and three of these were decided
in favour of the council. 
When making decisions that go against officer’s
advice, the evidence to support the grounds for
refusal may not have been prepared in advance.
This leaves officers in a difficult position when
trying to post-rationalise decisions in order to fight
appeals.
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Findings and Recommendations

Based on the analysis, it is possible to rebut and reframe the six perceptions that have
underpinned a reluctance to refuse poor and mediocre housing design:

01

DESIGN IS NOT TOO SUBJECTIVE

It was clear from the analysis that Inspectors
are very comfortable constructing reasoned and
objective design arguments. They tend to utilise
established and objective design principles when
evaluating schemes, rather than attaching their
own value judgements to them, for example by
declaring that a building is ‘beautiful’ or ‘ugly’.

02

QUANTITY AND QUALITY IS PRIORITISED

Post July 20th, Inspectors were no longer
dismissing design arguments just because a
shortfall existed in housing land supply; a quality
threshold – “well designed development” – now
also needs to be met.

03

HOUSEBUILDERS ARE NOT TOO FORMIDABLE
The July 20th changes have re-balanced the power
of local authorities on design, but only if they have
up to date policy and guidance in place. In deciding
recovered planning appeals, the Secretary of State
has made it clear that the updated NPPF gives
stronger weight to the need to follow local design
guidance.

04

GOOD DESIGN SHOULD NOT TAKE TOO LONG
If maximum clarity about design expectations is
provided at an early stage in design codes and /
or guidance tailored to local circumstances,
negotiation on design can be streamlined
and development projects that meet design
expectations can be approved without delay. By
these means there is a clear design dividend for
developers.

05

DESIGN IS NOT AN AFTERTHOUGHT

It is incumbent on local planning authorities to
ensure that they, in partnership with applicants,
sufficiently test sites to determine their suitability
for sustainable development. This should include
testing the reasonable capacity of sites, for example
through the preparation of indicative design
layouts. On this basis, outline applications can
be rejected on design grounds when such testing
proves to be wanting.

06

COSTS ARE VERY UNLIKELY TO BE AWARDED
A carefully reasoned and supported case against
the design of a proposal is never going to be
subject to a successful application for award
of costs as long as rigorous planning process is
followed.
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Findings and Recommendations

Based on the findings, the following recommendations are made for local planning authorities:

REJECT POOR AND MEDIOCRE DESIGN QUALITY
The evidence from the thirty-two design-related
planning appeals and associated applications for costs
suggests that we have moved into a new era in which
design quality should be prioritised by all local planning
authorities. Authorities should have the courage of their
convictions and reject schemes that they judge to feature
poor or mediocre quality on design. This should include
outline applications if site capacity and sustainability has
not been adequately tested through design.

PRIORITISE DESIGN EXPERTISE WHEN
MAKING DESIGN DECISIONS

Using the expertise of a qualified design officer and /
or the judgement of a design review panel to underpin
and reinforce design decision-making can ensure that
decisions are robustly made.

AVOID MAKING DESIGN DECISIONS IN
HASTE AND WITHOUT EVIDENCE

When decisions are made against officers’ advice they
run the risk of being poorly grounded in evidence and a
full appreciation of the planning balance. In particular,
unpalatable truths should not be ignored, including that
land may have been previously inappropriately consented,
that a shortfall in housing land exists, or that contexts have
already been subject to irreversible character change.
In such circumstance it may be better to defer decisions
in order to collect and examine any missing contextual
evidence rather than making decisions in haste and
opening up the possibility of an award of costs at appeal.

UNDERPIN DECISION-MAKING ON DESIGN
WITH POLICY AND ANALYSIS

The new national emphasis on design does not mean that
every appeal will be won, ultimately there is a planning
judgment to be made and Inspectors may judge things
differently to local authorities. However, success is much
more likely if decisions on design quality are objectively
made based on local contextual analysis and relevant
national and local policy and guidance on design.

MAKE THE PLANNING BALANCE EXPLICIT

Authorities with less than a five year housing land supply
should be open and up-front about this and ensure
that the planning balance properly reflects the need for
new housing, but also that new housing is built to the
standards set down in the NPPF – in other words that it is
“well designed”. Design should not be used as a grounds
for refusal simply to bolster other weaker grounds but
only if design quality falls below the ‘well designed’
threshold set in the NPPF as interpreted through national
and particularly local policy and guidance.

BUILD A LOCAL CULTURE AND EXPECTATION
OF GOOD DESIGN

Properly done, the consequences of standing up to bad
design is unlikely to be negative and, over time, can help
to build a local culture whereby design quality and not
design compromise is the expectation. This should be the
aim, everywhere.
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2. INTRODUCTION

Mediocre and poor is the norm
Published in 2020 and based on the systematic analysis
of 142 large scale housing developments across England
A Housing Design Audit for England revealed that three
quarters of new housing developments in England were
rated as mediocre or poor design when assessed against
17 urban design considerations.
Factors that scored poorly ranged from detailed but
important concerns such as how bins and parking are
being integrated into developments, to fundamental
factors relating to the walkability of developments
and their access to local amenities such as shops and
green space. The assessment included aesthetic factors
such as response to local character and sense of place
and factors with a strong environmental impact such
as street connectivity and the energy performance of
homes. In other words, across a broad basket of urban
design measures, new English housing developments
are being routinely built at a sub-standard quality.
So why aren’t local authorities rejecting poor design?
Given the poor quality of so much new housing, why
isn’t more of it simply rejected by the planning system?
Answers can be found in recent Place Alliance research
on Councillors Attitudes to Residential Design. The
research from 2019 captured the views of over 1,200
local politicians from around the country. While most
felt that rejecting more schemes on design grounds
would send out a firm message that poor design would
not be tolerated, most also believed that such decisions
would not be supported by the Planning Inspectorate on
appeal. As one councillor commented: “There is no point
in turning down on design grounds as an inspector will
overturn on appeal”. Another articulated the underlying
fears of many: “Design is a very weak reason for planning
refusal and likely to lead to costs against the council”.
The research also revealed something of the pressures
that local planning authorities have been working under,
notably that housing numbers were seen as trumping
everything: “the pressure is to come up with the numbers,
so design is less important than the delivery of the
sites”. The situation has been made worse by the lack
of capacity and resources in local planning authorities,
dictating decision-making as captured in a further quote:
“Officers are reluctant to decline because they are fearful
of the stress, timewasting and cost of appeals”.

These are not simply the perceptions of councillors.
Recent evidence published in two major research reports
– The Whittling Away of Wonderful Ideas and Delivering
Design Value, the Housing Design Quality Conundrum –
as well as in A Housing Design Audit for England, each
confirm that poorly designed new housing schemes have
been getting through on appeal following prior rejection
by local authorities on design grounds. They reveal that
for many authorities, the balance of risks between giving
consent to poor quality development and losing the
inevitable planning appeal is, more often than not, tilting
in favour of not fighting the battle and instead simply
giving the consent.
So what has changed? July 20th, a turning point?
On the 20th July 2021, a revised National Planning
Policy Framework (NPPF) was published containing
new, very clear and unambiguous words on design. It
says: “Development that is not well designed should
be refused” (para. 134). The new wording is in sharp
contrast to that in the 2012 version of the NPPF which
simply required that “Permission should be refused for
development of poor design” (para. 64). This means that
the test is now the achievement of ‘good design’ and not
just the avoidance of ‘bad design’. In other words, the
dominance of ‘mediocre’ design as revealed in A Housing
Design Audit for England is no longer considered good
enough.
The new policy also went further to unambiguously extend
the definition of what is nationally considered ‘good design’,
to aesthetic concerns; in the past considered the most
subjective of planning issues. This has been introduced
care of a statement added to the new policy calling for the
“creation of high quality, beautiful and sustainable buildings
and places” (para. 126), and even specifically for “beautiful
homes” (para. 73).

So has this made a difference?
Early evidence in this report suggests yes!
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3. METHODOLOGY

The research in this report aimed to examine whether the
national change of policy on design has had an impact on
the conduct of Section 78 Planning Appeals in England.
In 2021 the Planning Inspectorate made almost 17,000
appeal decisions. According to the House of Commons
Library, over 50% of appeals involve housing but only
between 500 and 900 annually have been for major
applications (e.g. over ten housing units). They note that
around one third of planning appeals are allowed each
year – in other words found in favour of the appellant
– and this rises closer to one half in the case of major
developments. Appeals of this type are typically heard as
an inquiry (rather than as written representations) and
developers are often represented by a formidable range
of professional experts, including legal counsel, consultant
planners, chartered architects and specialist advisors on
matters such as ecology.

and three from other sources) were decided following the
change of policy.
In each case the Inspector’s decision letter was
examined as well as application documents lodged on
the relevant planning portals of each local authority.
Any applications for award of costs were also
examined. Together these gave a good insight to the
issues at stake and the decision-making process, and
on the basis of this evidence conclusions were drawn.

To examine design related appeals, all English appeals
reported in the weekly Decisions Digest from The Planner
magazine, were examined. Around 400 appeals are
written up annually in this source, with links provided to
the original planning decisions. Removing the Welsh and
Scottish cases, around half of major planning applications
in England are included in the Decisions Digest, ensuring
that a representative sample of appeals could be
analysed. The criteria for selection of these appeals was:
i.
ii.
iii.
iv.

Section 78 appeals in England
Applications rejected largely on design grounds
Appeals heard in 2021
Major developments with a focus on housing (but
excluding care facilities)
v. Decisions reported in the Decisions Digest by 31st
January 2022.
Very small or single house developments were not
analysed, nor were schemes in predominantly nonresidential uses. Reflecting the historic lack of confidence
amongst many planners to argue appeal cases on design
grounds alone, design focussed rejections of planning
applications and subsequent appeals are relatively
rare. Despite this, it was possible to identify thirty-two
applications heard in 2021 where design was the major
grounds for refusal. Twelve of these were heard in the
first half of the year (prior to the change of policy on July
20th) and twenty (seventeen from the Decisions Digest
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4. DESIGN APPEALS PRIOR TO JULY 20TH – A MIXED PICTURE

Of the twelve appeal cases examined prior to July 20th 2021, seven were upheld (found in
favour of the appellant) and five rejected (found in favour of the local authority). This ratio
of successes departed from the 50:50 historical national average for this class of appeals
(in favour of appellants), suggesting that the anxiety of local authorities prior to July 20th
was not misplaced when faced with the decision to reject schemes on design grounds. The
appeals can be grouped into three categories. The rejected appeals where design quality was
supported, the upheld decisions where design quality was trumped by other factors, and two
final cases where appeals were upheld solely on design grounds.

SUPPORTING LOCAL CHARACTER (AND LIVING CONDITIONS)
The first three decisions represent interesting contrasts, the first and third of designing
at lower densities in more rural settings, and second emphasising the challenges of
designing at higher densities in urban areas. All came down on the side of reducing
density in order to properly integrate with the character of their respective localities.

Poor place-making in Nunthorpe: In the first, the inspector rejected plans for 97 new homes (revised down
from 128) proposed by Persimmon on the edge of Nunthorpe in Middlesbrough. Here the local authority had
previously rejected the proposals on the grounds that they departed from the Nunthorpe Grange Design Code which
states that new housing must reflect the density and established character of other parts of Nunthorpe. The guidance
identified the appeal site as suitable for 18 dwellings per hectare, as opposed to the 33.6 proposed by Persimmon. The
inspector also found that the extensive use of rear parking courts would “increase both the actual and perceived risk of
crime” and was also contrary to the code. Again, a clear conclusion was drawn, this time that the proposals would “fail
to achieve a well-designed place”. This was seen to be in conflict with the published design code, the use of which, the
inspector observed, was advocated in the National Design Guide.

1

Standard house types and
parking courts, Nunthorpe
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Design appeals prior to July 20th – a mixed picture

Intrusive in Harrow: The second involved the replacement of a former postal sorting office in Harrow with
a six-storey building of 60 flats and commercial floor space proposed by R C Watson & Co. In evaluating
the scheme, the inspector found that the proposed new building was “intrusive and overbearing” in its scale, bulk
and uninterrupted frontage and criticised the layout of the development for including six single-aspect, northfacing one-bedroom flats. According to the inspector, the sun-tubes and light wells proposed to mitigate the
daylighting issue only served to “emphasise the inadequacy” of the project. A very clear conclusion followed that
the scheme would “not achieve a high-quality building” and the appeal was dismissed.

2

Non-contextual in Cottenham: A further edge of settlement scheme, this time a reserved matters
application in Cottenham, South Cambridgeshire for 147 homes to be built by developer This Land. In
this case the application had been supported by the council’s urban design officer and design review panel
but rejected by councillors, something the Inspector noted, was not uncommon and came down to legitimate
planning judgment. The Inspector supported the political view, rejecting the appeal and arguing that “a
concentration of uncharacteristically large houses” would be non-contextual and would not “fit comfortably
within the surrounding area”. It would also damage an important vista to the local church that had been identified
and protected within the Cottenham Neighbourhood Plan.

3

The final two schemes in this category were heavily criticised by Inspectors, both for their
intrinsic design and for the quality of living spaces they would have generated.
Site cramming in Horley: A proposed development by Simco Homes to build a block of flats on Horley High
Street (Surrey), replacing two commercial buildings, was very clearly rejected by the Inspectorate. At four
storeys, the Inspector argued the development “would be visible from the surrounding area and tower above
[predominantly two and three storey] properties along the high street, resulting in an adverse visual impact”.
In addition, the proposals would be significantly compromised in terms of the standards of accommodation
provided, with little amenity or circulation space, with poor natural daylight to many rooms and little outlook.
He concluded that the development would conflict with local policies and the NPPF, both of which call for highquality design in new housing that provides good living conditions. The appeal was dismissed on the grounds that
the developer was trying to cram too much on the site.

4

Site cramming,
Horley
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Design appeals prior to July 20th – a mixed picture

Unhealthy in Hemel Hempstead: A final set of
proposals involved an appeal by Kier Property
against the refusal to grant permission to build 268 flats
on a business park on the edge of Hemel Hempstead.
In this case the principle of residential accommodation
in the location was not in question, only its design, with
the Inspector arguing that the “sense of uniformity”
and “industrial rhythm” of the blocks would not allow
the area to “define its own sense of place”. Instead,
notwithstanding the various iterations that the design had
been subject to following officer comments and public
consultation, the Inspector concluded that “at its heart,
the scheme fails to... balance both the human scale with
the need for a landmark development”. In dismissing
the appeal, he reserved particular criticism for the likely
living conditions of future residents. In particular, the
lack of direct sunlight into units, the position of others
overlooking a major road, and the lack of local amenity
space in the development (the nearest was across a dual
carriageway), all amounted to “design failings which
would not result in a high quality built environment” or
promote the health and wellbeing of residents.

5

Fundamental design failings unlikely to promote health oR
wellbeing, Hemel Hempstead

TRUMPING DESIGN QUALITY
In the next set of schemes, the pursuit of design quality was trumped by other factors,
notably the pursuit of housing numbers.
Dull and lumpen in Stevenage: First a development of 576 new homes arranged across seven blocks of
apartments, was the subject of an appeal in Stevenage. The appellant – Hill Residential – sought to demolish
a large modern office block (the Icon Building) that many local residents felt had undesignated heritage value, albeit
not one with a viable future given its particular format, for which there was no demand. The Inspector notes this as
“a matter of regret”, given the distinguished architecture of the block, as was the design of its proposed replacement
which “would not be beautiful or of the highest quality, and so ... not a worthy successor to the building it would
replace”. He also criticised the lack of privacy that a quarter of the proposed units would suffer from, while the
relationships between each of the blocks varied from “dull, even lumpen” to “stolid, but harmonious”. He concluded,
however, that these design factors would be “disappointments rather than actual harm”, whereas the ability of the
scheme to deliver 15% of the housing requirement of the Borough for five years weighted heavily and ultimately swung
the planning balance towards approval.

1

Undermining local character in Stoke Golding: A second appeal made by Davidsons Developments for 55
new homes at Stoke Golding was also allowed. In this case, in common with many outline applications, while
arguments often focussed around the impact of the scheme on the local character and quality of the area, the lack

2
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Design appeals prior to July 20th – a mixed picture

of design information about exactly what was proposed made the Inspector’s judgements less than definitive, with
many issues relegated to consideration as reserved matters. In the meantime the scheme was approved, despite
the Inspector acknowledging “negative effect on the character and appearance of the countryside” and surrounding
homes. Against it, the Inspector noted that “The Council’s position on whether it can demonstrate a 5 year supply of
deliverable housing sites has fluctuated throughout the course of this appeal”, and concluded himself that it could not.
This triggered the ‘tilted balance’ from Paragraph 11(d) of the NPPF (in effect downgrading perceived ‘harms’ from
development in favour of the benefits – more housing). This balance was further tilted because key policies in the local
plan were out of date. The consequence was a “presumption in favour if sustainable development” which weighed
heavily against other factors, notably design. The appeal was allowed.
Undermining landscape character in East Malling: The third appeal involved a proposal for 250 new homes
on greenfield land at East Malling in Kent. In this case the developer – Wates – contended that the council only
had a two-year housing land supply while the council argued that they could count on a 4.3-year supply. The inspector
ruled that the uncertainly of supply and the failure of the authority to have an up to date (adopted) local plan meant
that the balance tilted in favour of approval and that the harms to the local character and appearance of the landscape
should be set aside in view of the benefits of the new homes. Curiously, despite indicative design propositions being
included in the application, the Inspector supported the developer’s request to largely set aside the local authority’s
design policies on the basis that the application was for an outline rather than a detailed permission. In doing so he
argued that as they dealt with “detailed design” rather than “matters of principle” they were not relevant. The case
demonstrates the difficulty in properly testing the suitability of outline schemes for sites – in this case the impact on
landscape character and appearance – when consideration of design matters is viewed as a detail to be held over for
later consideration.

3

Car dependent loop and lollipop
layout, East Malling

4

Localised harm in Botley: A further appeal largely turned on the issue of height. The appeal focussed on the
redevelopment of two dilapidated buildings in Botley, a suburb of Oxford. The Botley Development Company has
sought permission to demolish the buildings and to replace them with an eight storey tower containing 150 flats.
Despite an extant permission for a seven storey building on the site, the council refused permission on the basis of a
conflict with their 2016 Supplementary Planning Document which had envisaged re-development up to eight storeys
on the site but stated that there was a need to break up massing and give due consideration to the surroundings.
The Inspector was satisfied that the scheme would not “appear significant” on Oxford’s renowned skyline, but noted
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Design appeals prior to July 20th – a mixed picture

that, in Botley, it would “dominate the human scale, particularly at street level” and “create a sense of overbearing
enclosure”. This, however, he considered to be only “limited and localised” harm, particularly as other taller buildings
in the locality already had similar impacts. The harm should therefore be balanced against the desirability of delivering
both the numbers in the extant permission plus the 30 additional units proposed. The planning balance consequently
fell on the side of allowing the appeal.

Overbearing enclosure,
Botley

5

Lacking vision in Loughton: The next appeal concerned 424 new houses by Fairview Homes on two related
sites in Loughton, Forest Heath. In this case the council argued that both applications “lacked vision” and amounted
to “generic placemaking” with an “over-provision of parking” undermining the pursuit of a lower carbon future. The
inspector disagreed, and citing the council’s housing shortfall, noted that there would be “very significant benefits”
arising from the early delivery of housing at both sites. Unlike the Harrow scheme, the fact that a minority of units
would, in the inspector’s words, receive “very limited sunlight” and deliver poor living conditions, was not considered
grounds enough to reject the appeal.

Generic placemaking,
Loughton
15 - APPEALING DESIGN - the evidence of planning appeals and the need to reject poor and mediocre housing design

Design appeals prior to July 20th – a mixed picture

In each of the five cases in this category, design was seen as a significant factor in decisionmaking, but also one that could be compromised in the pursuit of other matters. The cases
revealed housebuilders and their consultants skilled at weaving their way through the policy
landscape in order to bypass design considerations in favour of delivering housing.

INTERPRETING DESIGN DIFFERENTLY
In two final pre-July schemes, the design merits of the proposals were the main focus of
deliberations, but the Inspector saw the design merits differently to the local authority.

Parking to place in New Maldon: A case in New Maldon, South London, involved an appeal by Redrow Homes
to redevelop part of a large Tesco Extra car park to provide 456 homes. The appeal focussed on the refusal of
councillors, against officers advice, to grant permission for seven buildings of between 6 and 15 storeys. For councillors,
the scheme represented a departure from the predominant urban form in the area and was against local policy that
sought to cluster tall buildings elsewhere. The Inspector, by contrast, accepted the arguments of the appellant that the
area was a transitional one and that the scheme would “achieve a high standard of design and create a sense of place”.
He even concluded “the scheme’s benefits and its high-quality design were material considerations that outweighed
conflict with the development plan” and on that basis allowed the appeal. In doing so he noted that the decision ran
counter to the plan-led system, but in making the judgement allowed the lack of a five year land supply (4.2 years
according to the council and less according to the applicants) weighing heavily on the decision.

1

Design quality trumping the plan,
New Malden
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Missed opportunities in Tongham: The final pre-July appeal concerned a reserved matters application for the
development of 254 homes in Tongham (Aldershot) by Bellway Homes and Taylor Wimpey. Given that a previous
appeal had already been approved at outline stage to support the development in principle, the main matters this
time related to the character, appearance and sustainability of the proposals. In this case, despite identified “missed
opportunities” relating to the reinforcement of character areas and the preservation of mature trees, the Inspector
ruled that “the development would be of a scale that creates its own identity and would find a reasonable balance
between absorbing characteristics of local built form without employing an artificial historical style”. It would “amount
to sustainable development with particular regard to sustainable design and construction methods”. Consequently, the
appeal was allowed, with the Inspector imposing an extensive list of conditions to meet at least some of the council’s
concerns, if not the more fundamental and structural changes that had been sought, for example relating to the
creation of a denser “village core”.

2

A reasonable balance between the
local context and a place with its
own identity, Tongham
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5. DESIGN APPEALS AFTER JULY 20TH – TILTING THE BALANCE IN
FAVOUR OF DESIGN
All of the twenty cases decided after July 20th were decided largely on design matters and on
the basis of relative judgments about the design merits of the projects in question, even in the
face of shortfalls in the five year housing supply in eight of the twenty cases.

REJECTING POOR AND MEDIOCRE DESIGN
The following thirteen appeals were dismissed by Inspectors (found in favour of local
authorities) against seven which were upheld (in favour of the appellants), suggesting
that the chances of local authorities successfully defending design-related appeals had
significantly shifted.

Uncharacteristic in Greenwich: A first small scheme involves a two storey warehouse building used for many
years as offices. Purchased by a developer – Riverview Ltd – intent on demolishing it and rebuilding as a four
storey block of single bed flats, the scheme divided officer and councillor opinion in Greenwich. Throughout, officers
supported the scheme, recommending it for approval twice, only to be refused by the planning committee on the
grounds that the height, scale, bulk and design of the development was unsympathetic to its location and would have
a negative impact on the pedestrian experience of the narrow pedestrian path on which it is located. The inspector,
curiously, chose a different single and narrowly aesthetic grounds for refusing the scheme relating to the inclusion of
an “uncharacteristic, anti-contextual” mansard roof in the scheme. He noted that “the creation of beautiful buildings,
rather than mostly beautiful buildings, is a fundamental aim of the planning process”, implying that buildings need to
be beautiful in their totality, and that even a single discordant part can undermine the whole.

1

Heavy and oppressive in Newcastle: A second relatively small scheme in Newcastle upon Tyne involved the
proposed remodelling of an old police station by Hadrian Property Investments to create a mixed use scheme,
the largest element of which was 15 new flats (with retail under). The Inspector noted that in its prominent location
on a major movement corridor, high-quality design is particularly important but the envisaged elevations involved
replacing visually lightweight bands of glazing with recessed areas of dark charred cedar cladding, smaller window
openings and bands of blue-grey cladding. This, she argued, would lead to a “heavy, oppressive, almost monolithic feel
that draws attention to its scale and proportions, emphasising its incongruity in its more traditional setting” and would
stand against the Government’s drive for good design. She noted (including elements on a neighbouring site) that the
developer had worked hard to establish a scheme on the site that stacks up financially, but, “that does not mean that
good design has to be thrown out of the window”. While, in rejecting the appeal, she noted this would “prolong the
current, unsatisfactory appearance of the site”, she concluded that was “not a reason to allow development that does
not represent good design”.

2

A monolithic feEl,
Newcastle upon Tyne
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Mediocre in North Finchley: A much larger appeal decision related to an application by Taylor Wimpey for 307
homes in North Finchley. Again, against officers’ advice, the planning committee took it on themselves to reject
the proposals solely on design grounds. In this example the inspector sought to balance arguments that the shortfall
in affordable housing in the Borough was significant (the scheme promised 35% affordable units) against the views
of the committee that the density and height of the scheme (up to nine storeys), was out of character with its lowrise suburban context. In summing up the Inspector concluded: “The Government has stated that the design of new
development is too often mediocre and that systematic change is needed to ensure that design and beauty is a core
part of the planning process. The National Design Guide and reforms to the NPPF further place emphasis on granting
permission for well-designed buildings and refusing it for poor quality schemes. … For these reasons the appeal must
be dismissed”. Again, principles in the National Design Guide are quoted in support of the decision set against the
failure of the housebuilder to match those new expectations.

3

Mediocre design,
North Finchley

Unattractive in Crawley: A fourth scheme
involved an outline application for a residentialled mixed use scheme in Crawley as the outcome from
the demolition and redevelopment of a car park on the
town’s busy gyratory system. In rejecting the scheme for
15 flats from Simco Homes, the Inspector concluded that
“the proposal would be contrary to development plan
policies relating to design, character and appearance, the
living conditions of future occupiers, highway safety, open
space, and trees. It would not be visually attractive, nor
would it add to the quality of the area, thus contravening
national policy which says “development that is not well
designed should be refused”. In making the decision he
set viability issues relating to the provision of affordable
housing aside, arguing that “This conclusion would be the
same whether or not … justified on viability grounds”.

4

Unattractive with likely poor living conditions,
Crawley
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Undermining local distinctiveness on the Isle of Dogs: In December came the news that the Secretary of State
had rejected, largely on design grounds, proposals by Westferry Developments for a controversial mixed use
development, including 1,500 homes, on the Isle of Dogs. Following various earlier incarnations, the rejected scheme
proposed five towers ranging between 18 and 43 floors and 73 and 155 metres, with the Minister agreeing with the
Inspector that the appeal scheme would result in a proposal of excessive height, scale and mass which would fail to
respond to the character of the place and its locally distinctive qualities. Particular criticism was singled out for the
negative contribution to the skyline and local townscape and for the failure to achieve an appropriate transition to
surrounding buildings of significantly lower height. The decision came in spite of the council’s most recent delivery test
showing less than three quarters of the identified housing supply being delivered. Ultimately the Minister concluded
that the benefits (more housing) did not outweigh the harms associated with its design.

4

Wanting for discipline in Brighton: Two further schemes in this category involved the consideration of high
buildings. The first, in Brighton, was the subject of an appeal recovered for a decision by the Secretary of
State. The scheme involved a residential-led mixed used scheme submitted for Brighton Marina by the Outer Harbour
Development Company Partnership, that included 480 homes in three blocks ranging from nine to 29 storeys. The
council had argued that the renewed national emphasis on good design and beauty and conflict with its own Urban
Design Framework meant that the scheme was unacceptable. The Minister agreed, noting that the updated NPPF gives
even stronger weight to the need to follow local design guidance, while the scheme also failed to reflect aspects of
the National Design Guide dealing with context, layout, form, appearance, external appearance and public spaces. He
agreed with the Inspector that proposed public spaces “want for discipline and overall there are not enough ‘events’
or ‘signposts’ to make for a properly legible route across the site”. He concluded that it “lacks the exuberance and
ambition that the best of Brighton’s seaside buildings exhibit” and would fail “to take the great opportunity the appeal
site presents”. Consequently the appeal was dismissed, despite a recognised shortfall in housing supply, with just 4.7
years of deliverable sites.

6

Failing to take the opportunity,
Brighton
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Uncomfortable in Woking: Another appeal for high buildings concerned proposals by the Watkin Jones Group
and McKay Securities to build three towers of 22, 25 and 28 storeys in Woking, Surrey (the first of two Woking
schemes to appear in this report) containing 366 build-to-rent homes and other uses at lower levels. While taller
buildings were being built to the west of the town, the Inspector noted that building so high on the eastern side
would result in a stark contrast with surrounding buildings, all of which are considerably smaller. The buildings would,
for example, be more than twice the height of a 12-storey block granted permission on an adjacent site which would
“give rise to a particularly uncomfortable relationship between the appeal scheme and the surrounding built form”.
Moreover, the “excessive bulk, height and mass would make it stand out, appearing isolated and out of character with
the prevailing height and scale of the surrounding area”. She concluded “the public benefits of the proposal do not
outweigh these conflicts” and accordingly dismissed the appeal.

7

Unsympathetic in Sible Hedingham: Turning
to lower density proposals, a first concerns the
outline application for 90 houses on farmland on the
edge of the village of Sible Hedingham in Braintree (the
first of three Braintree schemes in this report), promoted
by a local landowner (EHA Farms). In this appeal the
Inspector considered “aspects pertaining to the layout,
scale, appearance and landscaping of the development
as indicative” but nevertheless giving them considerable
weight. In coming to a decision, the Inspector had regard
both to the Sible Hedingham Village Design Statement
and the 2006 Landscape Character Assessment for the
area. While the design proposals were only indicative and
the Inspector recognised they could change, he remained
unconvinced that the number of homes proposed could
be delivered on the site in a manner that was sympathetic
to its rural location and the surrounding built character:
“I find that the relatively tight-knit pattern and density
of development would be urbanising and would contrast
unsympathetically with the scattered arrangement of
buildings in spacious surroundings which characterise
this part of the landscape”. For this reason, and despite
an acknowledged shortfall in the five year housing supply
(just 3.73 years), the appeal was dismissed.

8

An urbanising site layout,
Sible Hedingham

Incongruous in Earls Colne: A second, edge of village appeal was made by Heyhill Land against the rejection
by Braintree District Council of its outline application for 53 homes in Earls Colne, Essex (a second of three
Braintree schemes in this report). In this case the Inspector agreed with the council that the scheme would introduce
a significant amount of built development, road and hardstanding to an undeveloped site, thereby urbanising and
greatly altering the landscape character. This, it was concluded, would appear “incongruous” and would harmfully
intrude into the countryside, failing to successfully integrate into the landscape. In assessing the planning balance,
these factors were prioritised over a shortfall in the five year housing land supply (estimated to be 4.7 years), which
the Inspector judged to be only “slight”. The appeal was thereby dismissed.

9
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Too urban at Linton: Two linked but
separate design-related planning appeals
were submitted by Abbey Developments when faced
with conditions attached by South Cambridge District
Council to the development of 55 homes in the village of
Linton. In fact, four appeals were made, although the first
two related to flooding and archaeological conditions
and did not cover design issues. In the first design-related
appeal, the question of materials was tested, with the
Inspector noting that the use of concrete roof tiles and
wire cut bricks were not characteristic of the area and
their use would “render the scheme incongruous”,
particularly given its prominent location at the entrance
to the village. Dismissing this appeal, he concluded that
the traditional materials acted like a unifying thread
Failing on detailed design,
Linton
in the area, and without them the proposed new
development would be too readily apparent. The second
design-related appeal related to the proposed landscaping scheme, which while generous on its boundaries, was
minimal in the proposed open space which would appear “stark and imposing”. The proposed development would
also have a uniform appearance that would conflict with the variety of layouts and landscaping schemes present
within other properties in the vicinity of the site. Quoting directly new provisions in the revised National Planning
Policy Framework (para. 131) that place a particular importance on the creation of tree-lined streets, he criticised the
development for being too urban in character and also dismissed this appeal.

10 & 11

Less pastoral than horses in Black Notley: A further scheme, this time for 80 homes outside the boundary of the
Essex village of Black Notley (a third Braintree scheme in the report) was proposed by Gladman Developments.
In this case the main issue came down to the setting of the village and the landscape character of the locality with the
Inspector noting that the appellant’s indicative plan did not demonstrate that up to 80 homes could be successfully
accommodated on the site without harming the landscape character – It would be “far less ‘pastoral’ than the keeping
of horses”. In her view, the proposals further failed to demonstrate how they could conform with Braintree local
plan policy that seeks to ensure that the density of buildings properly reflects local distinctiveness. She argued that
developing the site for housing would be a significant and irreversible change, changing the landscape from a largely
undeveloped rural edge to a suburban built development. Consequently, she rejected the appeal.

12

Harming landscape character,
Black Notley
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Not high quality in Leicester: A final appeal in this category, by Adlington Retirement Living, concerned
the development of 100 assisted living apartments in Leicester. The development went through several
incarnations prior to the appeal, and at each stage the council (supported by independent design review) were clear
that the proposals failed their aspirations for a high quality contextually responsive design, undermining the grain
of the Stoneygate area and offering only a standardised architectural response. By contrast, the appellant argued
that design was subjective and the councils concerns should be set aside. The inspector disagreed, concluding that
“the proposed development would not constitute high quality design … Hence, the appeal would fail to satisfy the
requirements of … the Framework [NPPF} and National Design Guide”, as well as local policy. In their submission the
council were upfront that they could only account for a 2.8 year housing supply, and the Inspector noted “The Council
cannot currently demonstrate a five-year supply of deliverable housing sites, as required by the Framework. In these
circumstances the so-called tilted balance approach to decision making would normally be engaged but given my
findings on the main issue, the conventional untilted planning balance applies”. In plain English, he concluded that the
design limitations of the scheme were the main issue at stake in the appeal, and that other matters – even the supply
of new housing – should be set aside.

13

Not high quality design,
Leicester
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CONFIRMING COMPLIANCE WITH NATIONAL DESIGN PARAMETERS
Seven schemes were determined in favour of the appellants’ views of design quality, in
each case Inspectors considering the schemes to be compliant with national policy and
guidance.

Less than substantial harm in Spofforth: A first scheme focussed on land in Spofforth (near Harrogate)
relating to a reserved matters application for 72 homes by housing association, Yorkshire Housing. Although
the application was recommended for approval by officers, councillors argued the proposal would be contrary to the
existing grain of the area due to the inclusion of cul-de-sacs and parking courts. They were also concerned that it would
break out into fields and meadow land and would harm the rural and historic setting of the village. The Inspector,
however, found that there were already numerous examples of non-linear housing layouts in the locality and that
the principle of development had already been established at outline stage. As, in his view, any harm was “less than
substantial” with “acceptable’ design” helping to deliver an identified local housing need, the appeal was upheld.

1

Inevitable adverse impacts in Stubbington:
The second appeal concerns the application by
Persimmon Homes to build 206 dwellings on the edge
of Stubbington (Hampshire). The council contested the
appeal on the grounds that it would undermine the
landscape character and appearance of the area and
for its ecological impact, but agreed with the appellant
that it would contribute significantly to housing supply,
about which the council could only project between
3.17 and 3.57 years of supply; indeed, the site was
already allocated in the emerging Fareham Local Plan for
development. The inspector accepted the shortfall, but
also that design was the main factor to be considered at
the appeal, in other words, the scheme also needed to
meet national and local design quality expectations to
be approved. In this case, she believed it had and noted
“changes would have an adverse impact on the character
and appearance of the countryside in this location.
However, to my mind, substantial localised changes
would be expected from almost any form of residential
development of the site” and were therefore not reasons
enough in themselves to refuse development. In favour
of the scheme, she argued that it would “be well related
to the existing settlement, and that it has been sensitively
designed to reflect the character of the neighbouring
settlement” with any impacts to be very localised and
therefore not causing harm to the wider landscape
character.

2

Residential enclave considered good enough,
Stubbington
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Little difference in Melton Mowbray: A third scheme, this time in Melton Mowbray, concerned an appeal by
Barratt David Wilson Homes against a decision to refuse reserved matters on 233 homes as part of a larger
outline consented scheme for 520 dwellings. An earlier reserved matters approval had already been given for 199
new homes. The main issue came down to the character and appearance of the revised scheme in relation to its
context, about which the Inspector concluded: “The proposed development would accord with the settlement
pattern, appearance, scale and density of the local area. The scheme would also accord with the outline DAS [Design
and Access Statement] and would achieve similar design principles to the Approved Scheme. For these reasons, the
proposed development would complement the character and appearance of the area”. Accordingly, he concluded,
the proposal would satisfy policy in the local plan and the National Design Guide. In essence the Inspector found little
difference on design grounds between the rejected and approved schemes, and other phases of the development,
and upheld the appeal.

3

No harm in Staines: A number of appeals, in this category, were fought on concerns over height. A first of these
involved the construction of two residential towers in a town centre location in Staines (Surrey) proposed by
Inland Homes. The appeal focussed on the townscape impact of the new towers, with the council arguing that they were
incongruous in the location and would damage views across the Thames from the Town’s Memorial Gardens, immediately
adjacent to the site, and from various locations across the town centre from where they would be visible. The inspector
noted that the two towers – respectively 15 and 13 storeys – would indeed mark a contrast from their surrounding
context, but not a negative one, particularly given the varied nature of the townscape into which they would be located,
with other higher clusters close by. The inspector concluded that as, in his view, there would be no harm to either the
character or appearance of the area, the proposals should go ahead given that they would contribute to meeting the
shortfall in housing in the borough and would not conflict with either the NPPF or National Design Guide.

4

Twin towers approved in a
varied townscape, Staines
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A worthy gesture in Ealing: Two London schemes were tested on design grounds at appeal. In the first, a tall
building next to the West Ealing Crossrail Station concerned a 19 storey tower for 144 affordable housing units
proposed by developer Southern Grove for the Metropolitan Thames Valley Housing Association. In this case the
major concerns expressed by the council concerned the character and appearance of the development and its impact
on surrounding areas. The Inspector noted: “In assessing those ‘Impacts’, there was discussion at the Inquiry about
the ‘landmark’ quality of the building, and points were made that the area does not need such a landmark. To my
mind, that is to approach the question from the wrong direction. The starting point for assessment of a tall building
proposal like this one is, put simply, whether the site is worthy of the gesture”. He concluded it was and noted “The
concept of ‘beauty’ warrants attention too” given the stress placed on it by resident group Stop the Towers during the
Inquiry. He argued “There is I believe something of a tension between identifying a building as an exemplary piece of
design which is an objective finding based on established architectural principles, and adorning a building with the
epithet ‘beautiful’, which is a subjective one. To my mind, my finding that the building would attain a very high (or
exemplary) standard of design is sufficient to justify a conclusion that the proposal does not fall foul of Government
advice on the subject in the Framework, the National Design Guide, and the National Model Design Code”. He thereby
allowed the appeal, noting it would make a significant contribution to local housing need.

5

Not overly dominant in Wandsworth: A much shorter development in Wandsworth – just six storeys – also
raised height concerns. This appeal was lodged by developer – Dandi – for 159 co-living studios (an expanding
residential typology). In this case the proposals had been recommended for approval by officers but rejected by
councillors who felt it would unduly contrast with the predominant three and four story development in the area. The
Inspector noted that the proposals employed “a series of set backs from the road and step downs in height” and that
the overall height was justified by “extensive evidence on townscape and visual impacts”, notably concluding that a
dip in the local topography would disguise the raised height. Based on the belief that considering only height would
be “overly simplistic, ”the Inspector concluded that the development would not be “overly dominant”. He allowed the
appeal.

6

Breaking down the volume,
Wandsworth
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Inconsequential in Woking: The highest towers in this group were the subject of a final appeal, this time
relating to Woking in Surrey (a second Woking scheme covered in this report), where Goldsworth Road
Development LLP had challenged the refusal of the council for its application to build five towers ranging between
nine and 37 storeys to deliver 929 homes. The council themselves had already given permission for a 34 storey tower
on part of the site, and a development opposite the site with towers of 30 and 34 storeys was nearing completion.
The question was therefore, not whether tall buildings should be allowed on the site, but instead, how tall they should
go. The Inspector concluded: “The difference in height between the existing and proposed towers is slight, would not
be readily noticeable, and is, in itself, inconsequential”. Quoting support from the Woking Design Review Panel, he
argued that this was a ”well-designed, high-density development” that would enhance the image of Woking without
compromising the character and appearance of the town centre and should thereby be allowed.

7

34 or 37 storeys,
inconsequential, Woking
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6. THE QUESTION OF COSTS

Unreasonableness is the key
Turning from the substance of the appeals, to the question of costs, of the thirty-two appeals reviewed, eight were
accompanied by an application for costs (27%), one of which received two contrasting applications from both the
appellant and local authority. To place this into context, Freedom of Information data reveals that between 2015 and
2019 around 1,400 applications for costs were received by the Planning inspectorate – around 2% of cases – of which
450 were successful, with half awarded full costs and half receiving a partial award. While 2% seems a low figure,
applications for costs are heavily concentrated in the major development category suggesting that the numbers in the
sample may not be unusual.
Planning Practice Guidance clearly states that costs may be awarded where a party has behaved unreasonably,

and the unreasonable behaviour has directly caused another party to incur unnecessary or
wasted expense in the appeal process. In this regard unreasonable behaviour may be procedural, relating to the
process, or substantive, relating to issues arising from the merits of the appeal. Of the eight cases, in one – Melton –
determination of the costs application had not been resolved at the time of writing. Of the remaining seven, in five
no costs were awarded, and in two they were, both on the basis of unreasonable process rather than because of the
merits of their design arguments.

Fitting in, Melton Mowbray

Costs denied
Taking the unsuccessful applications for costs first. The only pre-July 20th scheme subject to an application for costs
was Botley. In this case the appellants argued that the council had behaved unreasonably because the committee
report supported the application and the decision was made in contravention of local policies and in a manner that was
not fully substantiated. The council argued that the committee were not obliged to follow officers’ recommendations
and the Inspector agreed. Consequently, while this case was found in favour of the appellant and against the council,
the Inspector concluded that “the Council has not acted unreasonably, and that the applicant has not been put to
wasted time and expense in pursuing the appeal”. No costs were awarded.
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The second non award concerned the redevelopment of the car park in Crawley. In this case both the appellant and
the council made applications for costs, and both were rejected by the Inspector who pointed out that, in this case,
both parties had legitimate planning reasons to, respectively, launch the appeal and to defend it. Therefore, despite
legitimate procedural gripes on both sides, there was no grounds for costs.
The developer at Earls Colne, Essex also requested costs, this time because the council had submitted evidence, a
month after the appeal was lodged, indicating that it was reviewing its housing land supply position. The Council
subsequently submitted evidence stating that the housing land supply had changed and they were able to demonstrate
a five year supply. The Inspector noted that unreasonable behaviour might include the submission of fresh and
substantial evidence at a late stage, but also noted that on something as dynamic as land supply “it is reasonable for
the Council to periodically review their position and the effect on appeals in their area”. Consequently, the application
for costs was dismissed.

Failing to integrate, Earls Colne

Each of the design related appeals made in Linton were accompanied by separate applications for the award of costs.
In the first – on the question of the built materials – the appellant argued for costs on the grounds that the council
failed to adequately explain their rational for refusing the details reserved in the relevant condition and unduly delayed
the process. In the second, the appellant argued that the council failed to give a notice of determination at all and
therefore their concerns over landscape design were also unclear and delayed. In both cases the Inspector argued that
the council had adequately referred to relevant local plan policies and had fully justified their concerns in the appeal
documentation, so had not acted unreasonably. Costs were consequently denied.
Costs granted
In two cases costs were awarded. The first of these concerned the 19 storey social housing tower in Ealing. In this
case, the planning application had been dismissed on design grounds (contrary to officer advice), but the costs award
was made on procedural grounds. Given the very significant shortage of housing supply in Ealing (including just
40% of objectively defined affordable housing need) the Inspector contended that the council should have weighed
such factors in their decision-making rather than ignoring them. He concluded “It could be said that had Members
applied the ‘tilted balance’ to the matter before them they would have reached the same decision. However, the
important point is that we simply do not know. Had Members done so, they could very well have reached the opposite
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conclusion. This failure to engage with the ‘tilted balance’
was a significant failing, and palpably unreasonable”. On
this basis costs were awarded because of a process that
may or may not have made a difference to the planning
balance but irrespective, should have been followed.
In the final case – Spofforth – again councillors had
rejected officer advice concerning a scheme that already
had outline consent. While the Inspector was at pains to
note that it is legitimate for councillors to do this if they
have reasonable grounds, in this case she concluded
that their reasons for refusal where based on “vague,
generalised and inaccurate assertions … unsupported
by an objective analysis”, for example relating to what
was or was not contextual. She further argued that
it was “irrational of the Council to object to the size
of the gardens given that they had already approved
[at outline stage] the density of the development”.
She concluded that the illogical process taken by the
council was unreasonable, caused the appellant costs,
and that consequently full costs should be awarded in
compensation of the loss.

Landmark quality,
Ealing

Acceptable design,
Spofforth

Final reflections
The online Collins dictionary defines decisions as unreasonable when they are “unfair and difficult to justify”. Looking
across the thirty-two appeals discussed in this report, with the two exceptions just discussed, it is difficult to see that
any parties had knowingly acted unreasonably. Developers were simply protecting their commercial interests, and
local authorities protecting the public interest. In doing so, local authorities typically constructed a carefully reasoned
case, supported by local and national policy, and at no time were schemes rejected for frivolous, groundless or simply
obstructive reasons.
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